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No. 98-3485-CR
STATE OF W SCONSI N : I N SUPREME COURT

State of W sconsin,

FILED

Plaintiff-Appellant-Petitioner,

v, JAN 17, 2001

CorndiaG. Clark
Clerk of SupremeCourt
Madison, WI

Charles J. Hajicek,

Def endant - Respondent .

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 N. PATRI CK ROCKS, J. The petitioner, the State of
W sconsin, seeks review of a published decision by the court of

appeals, State v. Hajicek, 230 Ws. 2d 697, 602 N.W2d 93 (Ct.

App. 1999), which affirmed a La Crosse County Circuit Court
order granting a notion to suppress evidence. The circuit
court, Judge Dennis G Montabon presiding, found that the
evi dence, obtained during a warrantless search of the residence
of the respondent, Charles J. Hajicek (Hajicek), was the result
of an unlawful police search, not a pernmtted probation search,
as the State clainmed. The court of appeals affirned, holding

that the circuit court's determnation that the search of
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Hajicek's residence was a police search was not clearly
erroneous.

12 We reverse. W hold that the determ nation of whether
a search is a police or probation search is a question of
constitutional fact reviewed according to a two-step process.
First, we review the circuit court's findings of historical fact
under the clearly erroneous standard. Second, we review the
circuit court's determ nation of constitutional fact de novo.
W apply this two-step standard of review and hold that the
search of Hajicek's residence was a probation search.

13 The determnation that the search of Haj i cek's
resi dence was a probation search is not the end of our inquiry.
W nust also determne whether the search, as a probation
search, was reasonabl e. Such a search is reasonable if the
probation officer has "reasonable grounds" to believe that a
probati oner has contraband. In applying that standard, we hold

that the probation search of Hajicek's residence was reasonabl e.

I

14 In the summer of 1997, Hajicek was on probation with
m ni mal supervision due to a 1995 conviction of possession of
marijuana with intent to deliver. On August 20, 1997, Hajicek's
probation officer, Lynn Hightire (Hghtire), received an
anonynous tip that Hajicek was involved in drug use, drug
trafficking, or both. Shortly after receiving the tip, H ghtire
ordered a urinalysis for Hajicek. On August 28, 1997, Hightire

confirmed the information contained in the tip with the La
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Crosse County Sheriff's Departnment and forwarded Hajicek's file
to the Corrections Supervisor in La Crosse County, WIIliam
Hanmes (Hanmes).

15 Hanmes decided to conduct a search of Hajicek's
resi dence. On approximately August 28, 1997, Hammes contacted
| nvesti gator Kurt Papenfuss (Papenfuss) of the La Crosse County
Sheriff's Departnent and Special Agent Jim Sielehr (Sielehr) of
the Wsconsin Departnent of Justice, Division of Narcotics
Enforcenent (DNE) to verify the information contained in the
tip. Papenfuss and Sielehr told Hammes that the DNE was
investigating Hajicek and searching Hajicek's garbage for
evidence of drug trafficking in order to obtain a search
war r ant . Si el ehr asked Hammes to delay his search so that the
DNE could continue its investigation. Hanmes agreed, and,
during the delay of less than four weeks, did not contact
Haji cek or order a urinalysis for him

16 On Septenmber 24, 1997, Papenfuss, Sielehr, and DNE
Speci al Agent Peter M Thelen (Thelen) contacted Hammes and told
himthat the DNE had failed to obtain sufficient evidence for a
search warrant of Hajicek's residence. Hanmmes told Papenfuss
that he would proceed with his search of Hajicek's residence and
asked Papenfuss for assistance with the search. Papenf uss
agreed to assist. Fifteen mnutes before the search, Papenfuss
notified the assistant district attorney of the inpending
sear ch.

17 Hamres, Papenfuss, Sielehr, Thelen, and probation

agent M chael Johnson (Johnson) went to Hajicek's residence.
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When Hajicek answered the door, Hammes identified hinmself and
told Hajicek that he was there to conduct a search of the
resi dence. Before Hanmmes and Johnson proceeded with the search,
Papenfuss and Sielehr secured Hajicek's residence by walking
t hrough the house. Sielehr and Thel en watched Hajicek as Hammes
and Johnson conducted the search. Papenfuss foll owed Hanmes as
Hamres searched Hajicek's bedroom  After Hammes found the drug
Percocet in Hajicek's bedroom Hammes placed Hajicek on a
probation hold for possession of the Percocet. Si el ehr then
pl aced Hajicek under arrest.

18 Hamres asked Hajicek if there was any marijuana in the
residence. Hajicek told Hammes about a duffel bag in the garage
that contained approximately seven and one half pounds of
mari j uana. After Hammes searched the garage and found the
marijuana, the |aw enforcenent officers decided to take Hajicek
to jail and then to obtain a search warrant. In the neantine,
Hammes searched Hajicek's truck and found a |arge anount of
cash. Thelen was present during the search of the truck.

19 Law enforcenent officers returned to Hajicek's
residence with a search warrant. Based upon the evidence found
during the execution of the initial search warrant, they later

obt ai ned two addi ti onal search warrants.
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110 On Novenber 3, 1997, Hajicek was charged with five
felony drug offenses and one misdeneanor drug offense.?! O
Decenber 1, 1997, Hajicek noved to suppress the evidence found
as a result of Hammes's and Johnson's search of his residence
and the subsequent searches by the l|law enforcenment officers.
The circuit court granted Hajicek's notion, concluding that the
search of Hajicek's residence was an unlawful police search and
that the evidence was obtained in violation of the Fourth
Amendnent .

111 The <circuit court concluded that the search was a
police search based on the following five findings of historical
fact: (1) the law enforcenent officers dictated the timng of
the search because Hammes del ayed the search at the request of
| aw enforcenent; (2) the law enforcenent officers that

participated in the search were the sane officers that failed to

! The five felony counts are as follows: (1) possession of
narcotic controlled substance wth intent to deliver while
within 1000 feet of certain places as drug repeater in violation
of Ws. Stat. 8§ 961.41(1m(a); (2) possession of marijuana with
intent to deliver within 1000 feet of certain places as drug
repeater in violation of Ws. Stat. 8§ 961.41(1m(h)3; (3)
possessi on of cocaine within 1000 feet of certain places as drug
repeater in violation of Ws. Stat. 8§ 961.41(3g)(c); (4
possession of a Schedule Il narcotic controlled substance while
within 1000 feet of certain places as drug repeater in violation
of Ws. Stat. 8§ 961.41(3g)(a)l; and (5) possession of a Schedul e
| narcotic controlled substance while wthin 1000 feet of
certain places as drug repeater in violation of Ws. Stat.
§ 961.41(39g)(a)1l.

The mi sdeneanor charge was for possession of Schedule 1V
controll ed substance while within 1000 feet of certain places as
an habitual crimnal in violation of Ws. Stat. 8 961.41(3g)(b).



No. 98- 3485-CR

obtain a search warrant during their investigation of Hajicek;
(3) the Iaw enforcenent officers notified the assistant district
attorney before conducting the search; (4) the |aw enforcenent
officers and the probation officers both failed to docunent
their comunications regarding the delay of Hammes' search; and
(5 Hammes did not carry out the objectives of probation
supervision during the delay of the search, since he failed to
supervise Hajicek and to order a urinalysis of him The circuit
court determned that these five findings of historical fact
indicated that |aw enforcenent objectives took precedence over
probati on objectives, turning the search of Hajicek's residence
into a police search

112 The court of appeals affirned the circuit court's
suppressi on order. The court of appeals concluded that the
determ nation of whether a search is a police or probation
search is a question of historical fact. The court of appeals

relied on State v. Giffin, 131 Ws. 2d 41, 388 N W2d 535

(1986), aff'd, Giffin v. Wsconsin, 483 U S. 868 (1987), and

State v. Flakes, 140 Ws. 2d 411, 410 N.w2d 614 (C. App.

1987), to support its conclusion. According to the court of
appeals, the fact that both opinions use the word "finding" to
describe the determ nation of whether a search is a police or
probation search inplies that it is a question of historical

fact. The court of appeals also relied on United States V.

Jarrad, 754 F.2d 1451 (9th Gr. 1985) and United States V.

Ri chardson, 849 F.2d 439 (9th G r. 1988). In both cases the

Ninth Grcuit held that the determ nation of whether a search is
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a police or probation search is a question of fact reviewed
under a clearly erroneous standard. Jarrad, 754 F.2d at 1454;
Ri chardson, 849 F.2d at 441.°

113 The court of appeals treated the <circuit court's
determnation that the search of Hajicek's residence was a
police search as a question of historical fact, and held that
the determ nation was not clearly erroneous. According to the
court, there was sufficient evidence in the record to support
the five findings of historical fact relied on by the circuit
court.

I

114 The first issue we address concerns the standard of
revi ew. The determ nation of whether a search is a police or
probati on search presents a question of constitutional fact. A
guestion of constitutional fact is "one whose determ nation is

"decisive of constitutional rights."" State v. Martw ck, 2000

W 5, 9117, 231 Ws. 2d 801, 604 N.W2d 552 (citations omtted).

The United States Suprenme Court has stated that constitutiona
facts are "issues which, t hough cast in the form of
determ nations of fact, are the very issues to review [for]

which this Court sits." Wwatts v. Indiana, 338 U S 49, 51

(1949). In Watts, the Court held that the voluntariness of a

2In United States v. Jarrad, the court used the phrase
“clearly erroneous"” to describe the standard of review 754
F.2d 1451, 1454 (9th Cir. 1985). In United States .
Ri chardson, the court cited to Jarrad for the standard of review
but used the phrase "clear error."” 849 F.2d 439, 441 (9th Grr.
1988) .
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confession is a question of constitutional fact, though cast in
the formof historical fact. 338 U S. at 51-52. The Court held
that the determination of voluntariness is a question of
constitutional fact because the determnation requires the
application of a <constitutional standard to wuncontroverted
facts. 1d. at 51. Likew se, we conclude that the determnation
of whether a search is a police or probation search requires a
conclusion based on uncontroverted facts. Consequently, the
determ nation of whether a search is a police or probation
search is a question of constitutional fact. It is a question
whose "determnation is 'decisive of constitutional rights.""
Martw ck, 2000 W 5 at f17.

115 A question of constitutional fact presents a m xed
question of fact and law reviewed with a two-step process.

Martw ck, 2000 W 5 at 916, State v. Phillips, 218 Ws. 2d 180,

189, 577 N.W2d 794 (1998). First, an appellate court reviews
the circuit court's findings of historical fact wunder the
clearly erroneous standard.? Martw ck, 2000 W 5 at 918.

Second, an appellate court reviews the circuit court's

determi nation of constitutional fact de novo. I d.

116 In Martwick, we faced the issue of the standard of
review in a curtilage case. Id. at 916. In concluding that
review of a curtilage determnation required a two-step process,

we relied on Onelas v. United States, 517 U.S. 690 (1996). In

® The phrase "clearly erroneous" is used to describe the
standard of review for findings of fact in Ws. Stat.
§ 805.17(2).
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Onelas, the United States Suprenme Court held that the
determ nati on of whether reasonable suspicion or probable cause
exist to justify a warrantless search requires a two-step
standard of review 517 U.S. at 699. The Court reviewed the
determ nation of historical facts, the events leading up to the
search, for clear error. 1d. at 696.% The Court then reviewed
the determnation of whether the historical facts anount to

reasonabl e suspicion or probable cause de novo. ld. at 696-97

The Court stated that applying a deferential standard of review
to a trial court's ultinmate determ nation of probable cause or
reasonabl e suspicion would lead to "varied results" that "would
be inconsistent with the idea of a unitary system of |aw"
Ornelas, 517 U S. at 697. By contrast, the Court stated that
applying an independent standard of review to the ultimte
determ nation of reasonable suspicion and probable cause wll
al l ow appellate courts to "maintain control of, and to clarify,
the legal principles.” 1d.

117 We also relied on Wsconsin precedent for our decision

in Martwick. W stated that independent review of questions of

constitutional fact "'provide[s] wuniformty in constitutional
deci si on- maki ng. " " Martwick, 2000 W 5 at 920 (quoting
Phillips, 218 Ws. 2d at 194). W sconsin courts have applied

this two-step standard of review to "a variety of constitutiona

“1In Onelas v. United States, the Court stated that "'clear
error' is a term of art derived from Rule 52(a) of the Federal
Rules of Civil Procedure, and applies when review ng questions
of fact." 517 U. S. 690, 695 n.3 (1996).
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chal l enges.” Phillips, 218 Ws. 2d at 190.°> In addition, we
noted that Wsconsin courts "traditionally appl[y] the two-step
standard of review to constitutional search and seizure
inquiries." Mrtw ck, 2000 W 5 at 120.

118 Therefore, independent review of the determ nation of
whet her a search is a police or probation search is consistent
with both federal and Wsconsin precedent. | ndependent
appel late review will provide uniformty in the decisions of

whether a search is a police or probation search and wll

prevent varied results. In addition, independent appellate
review provides guidance to litigants, |awers, and tria
courts.

119 Hajicek contends that the court of appeals was correct
in holding that the determnation of whether a search is a
police or probation search is a question of historical fact.
Haj i cek argues that the conclusion that the search was a police

search is subject only to the clearly erroneous standard of

revi ew. Haj i cek presents three argunents that we wll address
in turn.

120 First, Hajicek argues that W sconsin  precedent
supports the historical fact conclusion. In both State .

Giffin and State v. Flakes, the word "finding" was used to

describe the determ nation that a search was a |awful probation

® In State v. Phillips, we provided several exanples of
constitutional chal | enges t hat appel | ate courts revi ew
i ndependently of a trial court's conclusion. 218 Ws. 2d, 180
190, 577 N.W2d 794 (1998).

10
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search. Wiile Hajicek concedes that the word "finding" does not
always refer to historical facts, Hajicek argues that in both
cases the court inplied that the determ nation of whether a
search is a police or probation search is a question of
hi storical fact because the court did not apply a de novo
standard of review.

121 We reject this argunment. The word "find" can refer to
a historical fact or to a legal conclusion, as Hajicek concedes.

However, Hajicek is incorrect that State v. Giffin and State

v. Flakes inplied that the probation search determnation is a

guestion of historical fact. Neither State v. Giffin nor State

v. Flakes clearly delineates the proper standard of review to
apply to the conclusion that a search is either a police or
probati on search.

22 Second, Hajicek argues that we should be persuaded by
the decisions of the United States Court of Appeals for the
Ninth Crcuit. According to Hajicek, the Ninth Crcuit has held
that the determnation of whether a search is a police or
probation search is a question of fact subject to the clearly
erroneous standard of review Hajicek relies on tw Ninth
Circuit cases that state that the determ nation of whether a
probation officer acted as a "stalking horse" for police is a

"question of fact, reviewed for clear error." ® United States v.

® The "stalking horse" determination is the same as the
determ nation of whether a search is a police or probation
sear ch. If a probation officer is a "stalking horse" for
police, then the search is a police search.

11
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Ri chardson, 849 F.2d 439, 441 (9th Cr. 1988)(citing United

States v. Jarrad, 754 F.2d 1451, 1454 (9th Gr. 1985)). A
"stalking horse" is "[s]onething used to cover one's true
pur pose; a decoy." The Anerican Heritage Dictionary 1751 (3d
ed. 1992). In the context of determi ning whether a search is a

police or probation search, a "stalking horse" is a probation
of ficer who uses his or her authority "to help the police evade

the [Flourth [Alnmendnent's warrant requirenent."” United States

V. Harper, 928 F.2d 894, 897 (9th Cr. 1991).

123 We also reject this argunent. As Hajicek concedes,
Ninth Circuit precedent is not binding on this court. In
addition, we decline to follow the Ninth GCrcuit's application
of the clearly erroneous standard of review because both N nth
Circuit cases state that the "stalking horse" determnation
depends solely on the single fact of who initiates the search.
Ri chardson, 849 F.2d at 441 (citing Jarrad, 754 F.2d at 1454).
We apply de novo review because the determ nation of whether a
search is a police or probation search requires a conclusion
based on an analysis of all the facts surroundi ng the search.

124 Third, Hajicek argues that the determ nation of
whether a search is a police or probation search is not a
guestion of constitutional fact because t here IS no
constitutional principle to apply. Hajicek relies on our

decision in State v. MMrris, 213 Ws. 2d 156, 570 N.W2d 384

(1997), to support the proposition that the two-step standard of
review requires application of a uniform constitutional

principle.

12
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25 Qur holding in the instant case is consistent with our
holding in MMorris. In MMrris, we held that the
determ nation of "whether an independent source exists for an
in-court identification made after a lineup that violated an
accused's Sixth Anmendnent right to counsel"™ is a question of
constitutional fact that requires the two-step standard of
revi ew. 213 Ws. 2d at 165. To support our holding, we
conpared the 1issue of independent source for an in-court
identification to the issue of suppression of evidence.
McMorris, 213 Ws. 2d at 164-65.7  Likewise, we conpare the
police or probation search determnation to the curtilage

determination in Martwi ck.?®

"In State v. MMrris we stated:

[t]his court has not previously discussed
the applicable standard of review in
determ ning whether an independent source
exists for an in-court identification nade
after a lineup that violated an accused's
Si xth Amendment right to counsel. The court
has, however, considered the standard of
review applicable to an anal ogous issue of
attenuation in the Fourth Amendnent context.
In State v. Anderson, 165 Ws. 2d 441, 447-
48, 477 Nw2d 277 (1991), this court
characterized as a constitutional fact the
guestion whet her evi dence shoul d be
suppressed as the fruit of a prior illegal
search or whet her t he evi dence was
sufficiently attenuated so as to be purged
of the taint.

213 Ws. 2d 156, 164-65, 570 N.W2d 384 (1997).

13
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126 In summary, we hold that the determi nation of whether
a search is a police or probation search is a question of
constitutional fact that requires application of a two-step
standard of review.

11

127 We now apply the two-step standard of review to the
determ nati on of whether the search of Hajicek's residence was a
police or probation search. First, we review the circuit
court's findings of historical fact under the clearly erroneous
standard. Second, we review the circuit court's conclusion that
the search was a police search de novo.

128 We apply the clearly erroneous standard to the circuit
court's findings of historical fact. The five findings of
historical fact that the circuit court relied on to conclude
that the search was a police search are not clearly erroneous.
There is support in the record for each of the five findings
which are: (1) the law enforcenent officers dictated the timng

of the search because Hames del ayed the search at the request

8 Both the police or probation search determnination and the
curtilage determnation are questions of constitutional fact
because both are decisive of constitutional rights. The
curtilage determnation is decisive of constitutional rights
because "the area in question is so intimately tied to the hone
itself that it should be placed under the honme's '"unbrella" of
Fourth Anendnent protection.” United States v. Dunn, 480 U. S.
294, 301 (1987). Li kewi se, the police or probation search
determ nation is decisive of constitutional rights because the
nature of the search determines the scope of Fourth Amendment
protection. A police search nmust be based on a warrant issued
upon probable cause or an exception to the warrant requirenent,
whil e a probation search nust be based on reasonabl e grounds.

14
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of law enforcement; (2) the law enforcenent officers that
participated in the search were the sane officers that failed to
obtain a search warrant during their investigation of Hajicek;
(3) the Iaw enforcenent officers notified the assistant district
attorney before the search; (4) the |law enforcenent officers and
t he probation officers both failed to docunent their
communi cations regarding the delay of Hammes' search; and (5)
Hanmes did not carry out the objectives of probation supervision
during the delay of the search, since he failed to supervise
Hajicek and to order a urinalysis for him The circuit court
relied on these five findings of historical fact to conclude
that the search of Hajicek's residence was a police search.

129 We apply de novo review to the <circuit court's
conclusion that the search of Hajicek's residence was a police
sear ch. W do not agree with the circuit court's conclusion
that the search was a police search. W rely on the circuit
court's entire findings of historical fact regarding the events
during the search of Hajicek's residence to conclude that the
search was a probation search. Bef ore Hammes and Johnson
proceeded with the search, Papenfuss and Sielehr secured the
resi dence by wal king through the house. As Hammes and Johnson
conducted the search of Hajicek's residence, Sielehr and Thel en
wat ched Haj i cek. Hanmes conducted the search that resulted in
the discovery of Percocet in Hajicek's bedroom and marijuana in
Haj i cek' s garage. The entire findings of historical fact
regarding the events during the search denonstrate that

probation officers Hammes and Johnson conducted the search and

15
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| aw enforcenment officers Papenfuss, Sielehr, and Thelen were
present only for protective purposes. Thus, the entire findings
of historical fact regarding the events during the search of
Haj i cek' s residence support the conclusion that the search was a
probati on search.

130 In addition, our conclusion that the search of
Hajicek's residence was a probation search is consistent wth

W sconsin precedent. In State v. Giffin, we held that a search

was a probation search because the probation officers conducted
the search while the police were present only for protection
purposes. 131 Ws. 2d 41, 62-63, 388 N.W2d 535 (1986), aff'd,
Giffin v. Wsconsin, 483 US. 868 (1987). The probation

officers searched Giffin's kitchen, bedroom and living room
while the police officers stayed wwth Giffin. 1d. at 56-57.
In the instant case, the probation officers searched Hajicek's
bedroom and garage while the |aw enforcenent officers stayed
wi th Hajicek.

131 Hajicek argues that the circuit court was correct in
concluding that the search was a police search based on the five
findings of historical fact nentioned above. The circuit court
determ ned that these five findings of historical fact indicate
that |aw enforcenent objectives took precedence over probation
objectives, turning the search of Hajicek's residence into a
police search.

132 We do not find this argunment persuasive. The five
findings of historical fact relied on by the circuit court do

not necessarily lead to the conclusion that the search of

16
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Hajicek's residence was a police search. The five findings of
historical fact clearly indicate that probation officer Hanmes
was cooperating with the law enforcenent investigation of
Haj i cek, but cooperation does not change a probation search into
a police search.

133 Cooperation wth law enforcenent for the purpose of
preventing crine is a specific goal of probation supervision.
Ws. Admin. Code 8§ DOC 328.01(5) (June, 1999). The regul ati ons
in the Wsconsin Administrative Code provide that a specific
goal of probation supervision is "[t]o cooperate w th other
public and private agencies in activities for the purpose of
prevention of crime and to provi de alternatives to
institutionalization." Id. In addition, Wsconsin precedent
supports probation searches based on cooperation between
probation officers and |aw enforcenent. For exanple, the fact
that the police provide the information that Ileads to a
probati on search does not nake the probation search unlawful.

State v. Giffin, 131 Ws. 2d at 57; State v. Flakes, 140 Ws.

2d at 427. Therefore, Hames' cooperation with |aw enforcenent
does not change the search of Hajicek's residence from a

probation search to a police search.®

® In addition, the less than four-week delay of the search
is consistent with the terns of Hajicek's probation supervision
st at us. At the time of the search, Hajicek was on probation
Wi th mnimum supervision. M ni mum supervision requires only
that the probation officer neet with the probationer once every
90 days. Ws. Admin. Code § DOC 328.03(22) (June, 1999).

17
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134 In summary, the search of Hajicek's residence was a
probati on search. W reach this conclusion because the
probation officers conducted the search while the |aw
enforcenent officers were present at the search only for
protective purposes, consistent with our holding in State V.
Giffin.

IV

135 We now turn to the question of whether the search of
Haj i cek' s residence was reasonabl e. Al'l searches and seizures,
i ncluding probation searches, nust be reasonable. U S. Const.

amend. 1V, Ws. Const. art. I, § 11.% A reasonable search is

1 The Fourth Amendnent to the United States Constitution
st at es:

[t]he right of the people to be secure in

their persons, houses, papers, and effects,

agai nst unreasonabl e searches and sei zures,

shall not be violated, and no Warrants shal

i ssue, but upon probable cause, supported by

Cat h or af firmation, and particul arly
describing the place to be searched, and the

persons or things to be seized.

Article |, Section 11 of the Wsconsin Constitution states:

[t]he right of the people to be secure in
their persons, houses, papers, and effects
agai nst unreasonable searches and seizures
shall not be violated; and no warrant shall
i ssue but upon probable cause, supported by
oat h or affirmation, and particul arly
describing the place to be searched and the
persons or things to be seized.

18



No. 98- 3485-CR

one supported by a warrant or by probable cause. Giffin v.

Wsconsin, 483 U S. 868, 873 (1987). A warrantl ess search is
unreasonabl e unless the search falls under a |awful exception.

State v. Giffin, 131 Ws. 2d 41, 50, 388 NW2d 535

(1986) (citing Cady v. Donbrowski, 413 U S. 433, 439 (1973)),

aff'd, Giffin v. Wsconsin, 483 US. 868 (1987). The state

bears the burden of proving that an exception applies to any

gi ven search. State v. Pallone, 2000 W 77, 9129, 236 Ws. 2d

162, 613 N. W2d 568.
136 There is an exception to the warrant requirenent for

probation searches. Giffin v. Wsconsin, 483 U S. 868, 875-76

(1987). An exception to the warrant requirenment exists when
"'special needs, beyond the normal need for |aw enforcenent,
make the warrant and probabl e-cause requirenment inpracticable.'"”

Id. at 873 (quoting New Jersey v. T.L.O, 469 US. 325 351

(1985) (Bl ackrmun, J., concurring)). |In Giffin v. Wsconsin, the

United States Suprene Court upheld the constitutionality of a
warrantless search of a probationer's hone by probation
of ficers. 483 U.S. at 872. The special need justifying
warrantl ess probation searches is the need to supervise
probati oners. Id. at 875. By supervising a probationer, the

probation officer guarantees that the probationer observes the

Both the United States Constitution and the Wsconsin
Constitution guarantee the right to be free from unreasonable
searches and seizures. W ordinarily interpret Article I,
Section 11 of the Wsconsin Constitution in accordance with the
United States Suprenme Court's interpretation of the Fourth
Amendnent. Phillips, 218 Ws. 2d at 195.
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restrictions placed upon the probationer's liberty during the
probation. Id. "These restrictions are nmeant to assure that
the probation serves as a period of genuine rehabilitation and
that the community is not harnmed by the probationer's being at
large.” 1d. The special need for ensuring that probationers
are rehabilitated and that the public is protected creates an
exception to the warrant or probable cause requirenent for
reasonabl e searches. 1d. at 875-76.

137 The exception to the warrant requirenent for probation
searches provides that a probation officer my search a
probationer's residence if the probation officer has reasonable
grounds to believe that a probationer has contraband. State v.
Giffin, 131 Ws. 2d 41, 60, 388 N W2d 535 (1986), aff'd,
Giffinv. Wsconsin, 483 U S. 868 (1987). In State v. Giffin,

we held that a probation officer had reasonable grounds to
search Giffin's residence based on the Wsconsin Adm nistrative
Code regulations for the supervision of probationers. 131 Ws.
2d at 61-62. The regulations in the Wsconsin Admnistrative
Code set forth a list of factors to be considered in the
determ nation of whether there are reasonable grounds for a
probati on search. Ws. Admn. Code § DOC 328.21(7) (June,
1999) .1t

1 The following factors are to be considered in the
determ nation of whether a probation officer has reasonable
grounds to conduct a probation search:
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138 In State v. Giffin, the probation officer had

reasonable grounds to search Giffin's residence because the
probation officer received information, provided by an anonynous
informant, that Giffin may have contraband in his apartnent.

Id. at 63-64 (citing Ws. Admin. Code § HSS 328.21(6)(b)).** In

addition, the probation officer had reasonable grounds to search

(a) The observations of staff nenbers. (b)
I nformation provided by informants. (c) The
reliability of the information provided by

an informnt. In evaluating the reliability
of the information, the [probation officer]
shal | gi ve attention to the detail,
consi st ency and corroboration of t he
information provided by the informant. (d)
The reliability of the informant. In
evaluating the informant's reliability,
attention shall be given to whether the
informant has reason to supply inaccurate
i nformation. (e) The activity of the

[ probationer] that relates to whether the
[ probati oner] might possess contraband or
m ght have used or be under the influence of
an intoxicating substance. (f) Information
provided by the [probationer] t hat is
relevant to whether the [probationer] has
used, possesses or is under the influence of
an intoxicating substance or possesses any
ot her contraband. (g) The experience of a
staff nmenber with that [probationer] or in a
simlar circunstance. (h) Prior seizures of
contraband from the [probationer]. (i) The
need to verify conpliance wth rules of
supervi sion and state and federal |aw.

Ws. Admin. Code § DOC 328.21(7).

12 Chapter HSS 328 was renumbered Chapter DOC 328 in April,

1990. In Chapter HSS 328, the list of factors for reasonable
grounds was set forth in subsection six. In Chapter DOC 328
the list of factors for reasonable grounds is set forth in

subsecti on seven.
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Giffin's residence because the informant was a Beloit detective
who had no reason to provide false information. Id. at 64
(citing Ws. Admn. Code § HSS 328.21(6)(c) and (d)).
Therefore, we held that reliable information that a probationer
possesses contraband provided the reasonable grounds for a
| awf ul probation search. |[d.

139 In State v. Flakes, 140 Ws. 2d 411, 427-28, 410

N.w2d 614 (C. App. 1987), the court of appeals held that a
probation officer had reasonable grounds to search Flakes'
residence based on the factors provided in the Wsconsin
Adm ni strative Code. The court held that a probation officer
had reasonable grounds to conduct a probation search based on
information provided by a police officer. Id. (citing Ws.
Admn. Code 8§ HSS 328.21(6)). The police infornmed Flakes'
probation officer about an arrest for marijuana delivery, about
their suspicion that Flakes had nore marijuana in his apartnent,
and that Fl akes had refused consent for the police to search his
apartnment. Id. at 427. The ~court held that detail ed
information from a reliable source about Flakes' activities,
conbined with the probation officer's knowl edge of Flakes
hi story, provided the reasonable grounds for a probation search
of Fl akes' apartnent. Id. at 427-28 (citing Ws. Admn. Code
§ HSS 328.21(6)(b), (c), (d), (e) and (g)).

140 In the instant case, probation officer Hamres had
reasonabl e grounds for a probation search of Hajicek's residence
based on the factors provided in the Wsconsin Adm nistrative

Code. Hanmes searched Hajicek's residence based on information
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provided by an informant. Ws. Admn. Code 8 DOC 328.21(7)(b)
(June, 1999). Hammes received an anonynous tip that Hajicek was
involved in drug wuse, drug trafficking, or both. Hanmmes
searched Hajicek's residence because the information contained
in the anonynous tip was reliable and the informant was
reliable. Ws. Admn. Code 8§ DOC 328.21(7)(c) and (d) (June,
1999). The La Crosse County Sheriff's Departnent and the DNE
verified the information contained in the anonynous tip by
telling Hammes that the information was simlar to information
that they had from their investigation of Hajicek. Fol | owi ng
the application of the factors for reasonable grounds applied in

State v. Giffin and State v. Flakes, we conclude that reliable

information from a reliable source that a probationer possesses
contraband provi des reasonabl e grounds for a probation search of
t he probationer's residence.

41 There is nothing in the record to persuade us that
Hanmes did not have reasonable grounds for the probation search
of Hajicek's residence. The fact that Hammes del ayed his search
at the request of |aw enforcenent does not affect the reasonable
grounds for the search. There is no requirenent in the
regulations in the Wsconsin Admnistrative Code that a
probation officer nust search a probationer's residence as soon
as the probation officer has the reasonable grounds to do so.
The state has satisfied its burden in this case.

\%
142 In conclusion, we hold that the determ nation of

whet her a search is a police or probation search is a question

23



No. 98- 3485-CR

of constitutional fact reviewed with a two-step process. First,
an appellate court reviews the circuit court's findings of
hi storical fact under the clearly erroneous standard. Second,
an appellate court reviews the <circuit court's finding of
constitutional fact de novo. W apply the two-step standard of
review and hold that the search of Hajicek's residence was a
probation search. W further hold that the probation search of
Haj i cek' s residence was reasonable. Accordingly, we reverse the
court of appeals decision that affirnmed the circuit court's
order granting Hajicek's notion to suppress the evidence
obtained in the search

By the Court.—Fhe decision of the court of appeals is

reversed and the case is remanded to the circuit court.
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143 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (di ssenting). |
agree with the circuit court and court of appeals and di ssent on
t hr ee grounds.

144 First, | agree with the court of appeals that the
circuit court's determnation that the search of the defendant's
home was a police search should be reviewed under the clearly
erroneous standard. The majority opinion's adoption of the de
novo standard contravenes Wsconsin and federal |aw.

145 Second, whatever the standard of review, the search in
this case was that of |aw enforcenent. The search of the
defendant's home wthout a warrant violated the Fourth
Amendnent .

146 Third, even if it was a probation search, the search
of the defendant's home w thout a warrant violated the Fourth
Amendnment under the circunstances of this case.

147 1 would affirm the court of appeals, which affirmed

the circuit court's suppression order.

148 Under existing Wsconsin case law, as well as the case
law from other jurisdictions, the question of whether a

probation officer acts as a stalking horse for |aw enforcenent



No. 98-3485. ssa

officers should be reviewed wunder the clearly erroneous
st andar d.

149 First, the mgjority opinion's error in concluding that
the question of whether a search is a police or probation search
should be reviewed de novo is based on its erroneous
characterization of the question before us as one of
constitutional fact.

150 The mjority opinion explains that a question of
constitutional fact has been defined as one whose determ nation
is decisive of constitutional rights. Mjority op. at 9114. I
agree that this is the definition of constitutional fact.

151 Unfortunately the majority opinion does not apply this
definition in the present case. The question of whether a search
is a police or probation search is not deci sive of
constitutional rights in this case. As the court of appeals
explained and as the nmgjority opinion recognizes, the ultimte
constitutional issue, that is, the constitutional fact in this
case, is whether the search (whether by a probation officer or a
police officer) was reasonable and conformed to the Fourth
Amendnent . That ultimte consti tuti onal fact, t he
reasonabl eness of the search, should be decided de novo by this
court after the relevant facts are determned by the circuit
court. Whet her the search is by a probation officer or police
officer is not a decisive constitutional determnation of
reasonabl eness; therefore, it should be treated as an historica
fact to be reviewed under the clearly erroneous standard. As is

evident in the mpjority opinion, the majority appears to have
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decided that it wshes to exercise de novo review and then
| abel s the issue as one of constitutional fact.

152 Second, the mgjority opinion blithely ignores this
court's nost recently adopted analytical framework for
determ ning the appropriate standard of review of constitutiona

I ssues. In State v. Byrge, 2000 W 101, 237 Ws. 2d 197, 614

N.W2d 477, this court explained that the difference between
historical facts, constitutional facts, and mxed questions of
fact and law is "fuzzy" at best. Thus the Byrge court decided
that the standard of review of a constitutional issue should
depend on the court's determ nation of which "judicial actor is
better positioned than another to decide a matter."! The "best
institutional actor" analysis presents a workable framework for
determ ning the standard of review even when the issue (such as
conpetency to stand trial) is unquestionably decisive of
constitutional rights. The mgjority opinion ought to
forthrightly adopt and apply the analysis wused in Byrge.

I nstead, the majority opinion, without citing Byrge, much |ess

! State v. Byrge, 2000 W 101, 939, 237 Ws. 2d 197, 614
N.W2d 477. See also State v. Garfoot, 207 Ws. 2d 214, 234,
5568 N.W2d 626 (1997) (CJ. Abrahanson concurring) ("The
standard for appellate review of an issue thus depends on a
determi nation of whether an appellate court or a trial court is
the nore appropriate and conpetent forum to make the particul ar
decision."); State v. MMorris, 213 Ws. 2d 156, 165-66, 570
N.W2d 384 (1997) (treating the issue of independent source for
in-court identification |ike the issue of purging evidence of
the taint of illegal search as a constitutional fact; allow ng
i ndependent review to enable appellate courts to flesh out the
rule and provide guidance to litigants, lawers, and trial and
appellate courts and to provide uniformity in constitutional
deci si on- maki ng) .
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forthrightly explaining what it is doing, applies the Byrge
analysis in a back-handed way, justifying the creation of the
new question of constitutional fact by noting that "independent
appellate review' is inportant because it "provides guidance to
litigants, |lawers, and trial courts.” Mjority op. at f18.

153 In Byrge the court applied the <clearly erroneous
standard of review to the «constitutional determnation of
whet her a defendant was conpetent to stand trial because "the
decision pivots on factors only a trial court can appraise.”
Byrge, 237 Ws. 2d at 9144. The circuit court's ability to
observe the credibility and deneanor of the wtnesses, stated
the Byrge court, made the circuit court "the judicial actor best
positioned to apply a legal standard to the facts." Byrge, 237
Ws. 2d at 944, see al so 145.

154 | would apply the Byrge institutional analysis to the
guestion at issue in this case. Whet her the search of the
defendant's home was a probation or a police search presents a
fact-driven inquiry. | ndeed, the particular circunstances of
this case highlight the circuit court's essential role as fact-
finder. Nei ther the probation officer nor the |aw enforcenent
officers kept any record of their comunications regarding the
defendant, leaving wtness testinony as the only neans of
assessing the basis for this search

155 The circuit court was in the best position to eval uate
the testinony, weigh the witnesses' credibility, and determ ne
whether this search was driven by |law enforcenent or probation

obj ectives. By opting for de novo review, the majority opinion
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has rejected the circuit court's credibility assessnents and
wei ghi ng of the evidence.

156 Third, the majority's break from Byrge is even nore
surprising in light of +the State's and nmmjority opinion's
failure to identify a single case in any jurisdiction that has
treated the determ nation of whether a search is a probation or
police search as anything other than a finding of fact subject
to review under the clearly erroneous standard.

157 As the majority opinion recognizes, Wsconsin case |aw
can be interpreted as treating this question as one of fact.
Majority op. at Y21

158 Furthernore, several federal courts have applied the
clearly erroneous standard of review The majority opinion
declines to follow the Ninth Crcuit's standard of review, as

articulated in United States v. Richardson, 849 F.2d 439 (9th

Cir. 1988), and United States v. Jarrad, 754 F.2d 1451 (9th G

1985). The mmjority contends that these cases rest on the sole
i ssue of whether the probation officer initiated the search,
whereas the mmjority believes a broader factual analysis is
necessary. Majority op. at 123.

159 More recent Ninth Circuit cases involving probation
versus police searches apply the mpjority opinion's broader

factual analysis. Nonet hel ess, these cases still treat the
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trial court's conclusion as a question of historical fact.?
O her federal courts have followed the Ninth Circuit's |ead.?

Several state courts have also followed the Ninth Gircuit.?

2 For exanple, in United States v. Watts, 67 F.3d 790 (9th
Cr. 1995), rev'd on other grounds, 519 U S. 148 (1997), the
court of appeals stated that "[t]he appropriate inquiry 1is
whet her the probation officer used the probation search to help
police evade the Fourth Anmendnent's usual warrant and probable
cause requirenments or whether the probation officer enlisted the
police to assist his own legitimate objectives.” Even with the
broader fact inquiry, the standard of review remained clearly
erroneous. Watts, 67 F.3d at 794.

3 At least two other circuits have followed the Ninth
Circuit in treating the question of probation versus police
search as a question of fact reviewable under the clearly

erroneous standard. See, e.g., United States v. Cardona, 903
F.2d 60, 65 (1st Gr. 1990) ("The law will not allow a parole
officer to serve as a cat's paw for the police. . . . \Wen and

if the integrity of a challenged action is controverted, the
dispute is determ nable as a question of fact on a case-by-case
basis."); United States v. MFarland, 116 F.3d 316, 318 (8th
Cir. 1997) ("Parole and police officers my work together,
however, provided the parole officer is pursuing parole-related
objectives and is not nerely a 'stalking horse' for the police.

.o In this case, the district court found [the probation
officer] authorized the police to carry out the challenged
searches to determne if MFarland was violating his parole.
This factual finding is not clearly erroneous.”) (citations
omtted).
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160 The great weight of persuasive authority belies the
majority's statenment, mgjority op. at 918, that its concl usion
is consistent with federal and W sconsin precedent. Rat her, it
appears that the mmjority opinion stands alone in creating a

guestion of constitutional fact where none existed before.

161 Whether a clearly erroneous standard or a de novo

standard of review is applied, the circuit court correctly ruled

4 See, e.g., State of Hawaii v. Proprios, 879 P.2d 1057,
1064 (Haw. 1994) ("Notwi thstanding the existence of an
objectively valid probationary purpose, we hold that a

warrantless probationary search is unreasonable if it is
conducted for a subjectively inproper purpose. As indicated
previously, whether a particular search is inproper 'is a

guestion of fact subject to the clearly erroneous standard of
review '"); State v. Cowans, 717 N E. 2d 298, 307 (Chio 1999)
("Based wupon the testinony presented and the trial court's
assessnent of the credibility of the witnesses, the trial court
made a factual finding that [the probation officer] was not
acting as a stalking horse for the deputies. Instead, the court
found, she 'had her own objectives in conducting the search.’
W are bound by that finding unless the record contains
i nsufficient evidence to support it."); Conmonweal th  v.
Wllianms, 692 A 2d 1031, 1037 n.11 (Pa. 1997) ("[E]vidence
shoul d be suppressed if the parole agent switches hats and acts
as a 'stalking horse' for the police by circunventing the
requi renent for a warrant. .o Here, the suppression court
explicitly found that the parole agent who conducted the search
was not acting in such a capacity. .. [No evidence in the
record even renotely suggests that the trial court erred in
reaching this conclusion.").
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that the probation officer "changed hats" and was serving to
advance | aw enforcenent goals, rather than probation goals.?®

162 Law enforcenent officers needed probable cause and a
warrant to search the defendant's hone. They had neither. The
search therefore violated the Fourth Amendnent.

163 The nmjority opinion pronses guidance for how
probation officers, law enforcenent officers, |awers, and
courts can distinguish between a probation and police search
Majority op. at 9f18. The guidance appears in tw short
concl usory paragraphs, paragraphs 32 and 34, as foll ows:

The five findings of historical fact clearly indicate

that probation officer Hammes was cooperating with the

| aw enforcenent investigation of Hajicek 6

[ C] ooperati on does not change a probation search into
a police search.’

> The circuit court correctly concluded that "[a]lthough
there may be facts and exigent circunstances in a different case
which would justify a probation officer's decision not to
supervise a client at the behest of |aw enforcenent, this is not
such a case.”

® Majority op. at 132. The circuit court's findings upon
which the majority opinion bases its legal determnation that a
probation search occurred are as follows: Law enforcenent
officers dictated the timng of the search, participated in the
search, and notified the assistant district attorney before the
search; the police officers and probation officer failed to
docunent their comunications wth each other; the probation
officer did not carry out the objectives of probation
supervision and failed to supervise the probationer for nore
than three weeks during the delay of the search. Majority op.
at 128.

" Majority op. at 32.
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[ T]he search of Hajicek's residence was a probation

search . . . because the probation officers conducted

the search while the law enforcenent officers were

present at the search only for protective purposes.?

164 Does the mmjority opinion provide guidance about what
constitutes acceptable "cooperation"? Does the majority opinion
conclude that cooperation never changes a probation search into
a police search? Clearly that cannot be so. | agree that
cooperation does not of itself turn a probation search into a
police search. Common sense tells us, however, that at sone
poi nt cooperation may transform the probation officer into a
stal ki ng horse. At sone point, the probation officer has, as
the circuit court stated, "changed hats" and is serving a |aw
enforcenment rather than probationary function. Yet the opinion
does not intimate that there are any limts on cooperation.

165 Indeed, the word "cooperation"” does not appropriately
describe the situation here. | agree with the circuit court
that the probation officer "changed hats" and was serving a |aw
enforcenent rather than probationary function. The probation
officer allowed |aw enforcenment to dictate his operations. The
probation officer agreed to allow law enforcenent officers to

interfere with ordinary probationary supervision and to delay a

probationary search for nore than three weeks. Law enf or cenent

8 Mpjority op. at 34.
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officers were not able to obtain a search warrant because their
information was not good enough and then the probation officer
worked with these sane officers on a "probation" search | ooking
for the same evidence as the aborted search warrant would have
sought . °

166 Does the majority opinion provide guidance about how
to distinguish a probation search from a | aw enforcenent search?
Does the mmjority opinion conclude that so long as the probation
officers, not the police officers, physically conduct the search
with the law enforcenent officers present for ©protective
pur poses, the search is a probation search? Cearly that cannot
be so. Such a rule would put form over substance and make a
nockery of the stalking horse doctrine. But that's what the
opi ni on appears to say.

167 Quidance? | think not. Puzzlenment? | think so. The
guestion the readers should ask, after reading the nmjority
opinion, is whether they can hypothesize any realistic fact
situation in which a probation officer who perfornms a search
under the protection of the very law enforcenent officers wth
whom they have been "cooperating” would be transfornmed into a

stal king horse. | fear that no such situation exists.

® In npbst instances, in «contrast to this case, |aw
enforcenment asks the probation officer to conduct a search.

10
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168 When the probation officer is serving |aw enforcenent
objectives, as is the case here, a search warrant is necessary
under the Fourth Anmendnent. I would therefore affirm the

circuit court's suppression order

169 Even viewing the search as a probation search, |
conclude that the warrantl ess search of the defendant's hone was
unreasonabl e and violated the Fourth Amendnent. The State bears
the burden of persuasion in this case on the reasonabl eness of
t he search without a warrant.

170 The majority opinion's conclusion that this probation
search was reasonable relies on the US.  Suprene Court's

decision in Giffin v. Wsconsin, 483 U S. 868 (1987), as well

as the agency regulations regarding probation searches.
Rel iance on both of these authorities is m splaced.

171 In Giffin, the Suprenme Court articulated two reasons
for declining to require probation officers to obtain a search
war r ant . Nei t her of these reasons applies to the facts of this
case.

172 First, the Giffin Court stated that "[a] warrant
requirenent would interfere to an appreciable degree with the

probation system setting up a magistrate rather than the

11
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probation officer as the judge of how close a supervision the
probationer requires.” Giffin, 483 US. at 876. Her e,
however, |aw enforcenent officers interfered with the probation
officer's plan to search the defendant's hone inmediately.?°
Moreover, the probation officer opted to forgo all supervisory
activities in order to avoid alerting the defendant to the |aw
enforcenent investigation. The need to avoid interference with
probati onary objectives was not present in this case because |aw
enforcenent had already interfered. Therefore Giffin' s narrow
exception to the warrant requirenent does not apply.

173 Second, the Giffin Court stated that "the delay
inherent in seeking a warrant would nmake it nore difficult for

probation officers to respond quickly to evidence of

m sconduct . . . and would reduce the deterrent effect that the
possibility of expedi tious sear ches woul d ot herw se
create . . . ." @Giffin, 483 U S at 876 (citations onitted).

Yet here, the probation officer allowed |aw enforcenent to del ay
his intended search for nore than three weeks, three weeks
during which the probation officer deliberately avoided taking
any action whatsoever to supervise the defendant in a nanner

consistent with his probationary objectives. The need to avoid

10 see circuit court order at 7 ("Although Hames felt he
had good cause to do a probation search, he did not do so at the
behest of |aw enforcenent.").

12
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delay in responding to evidence of a probationer's m sconduct
was not present in this case. Giffin's narrow exception to the
warrant requi renent does not apply.

174 The mmjority does not explain how the probation
officer's failure to take any supervisory action whatsoever for
almost a nonth is consistent with probationary objectives,
objectives which the Giffin Court described as "protecting the
public interest” and having in mnd "the welfare of the
probationer (who in the regulations is called a client)."
Giffin, 483 U S. at 876. \Wen the probation officer's actions
are fundanmentally inconsistent wth the inportant probationary
objective of active supervision, Giffin's narrow exception
al | ow ng warrant | ess sear ches t hat advance probati onary
obj ectives no | onger applies.

175 The majority opinion also relies on the probation
officer's conpliance with the Wsconsin Admnistrative Code.
This reliance is msplaced as well. The nmajority contends that
the probation officer followed Ws. Admn. Code § 328.21(7)(b)
in searching Hajicek's home. Majority op. at 1Y40. Further, the
majority has found that the nore than three-week delay in
searching the defendant's home did not violate any provision of
the Wsconsin Adm nistrative Code. Majority op. at T41.

176 The mjority opinion overlooks the fact that the

probation officer violated Ws. Admn. Code § 328.30, which

13
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requires probation officers to docunent al | of their
communi cations regarding a case, including "maintain[ing] a
chronological log of all case related contacts.” Here, the

defendant's probati on of ficer docunent ed none of hi s
communi cations wth Ilaw enforcenent officials. When asked
during the suppression hearing why he failed to docunent any of
his communi cations, in violation of Ws. Admn. Code § 328. 30,
the probation officer answered sinply, "I just didnt." The
majority opinion's conclusion also ignores the uncontradicted
testinmony of Professor Walter Dickey, the former head of the
Departnment of Corrections and the drafter of the precursor of
the applicable Wsconsin Admnistrative Code rules, regarding
the violations that occurred in this case.

177 The probation officer's violations of admnistrative
procedures further underm ne the mgjority's conclusion that the
of ficer was acting reasonably and in conformance with legitinmate
probation objectives when he searched the defendant's hone
W t hout a warrant.

178 For the reasons set forth, | dissent.

179 1 am authorized to state that Justices WLLIAM A

BABLI TCH and ANN WALSH BRADLEY join this dissent.
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